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We print elsewhere an interesting opinion of the Supreme | that city. Judge Prerce’s note is marked by that care and 


Court of Colorado, determining that the mere fact that a 
special election called on petition of some of the citizens 
of a county has resulted in authorizing the county com- 
missioners to issue the bonds of the county to a railroad, 
will not entitle the railroad company to a mandamus to com- 
pel the county commissioners to issue the bonds. It is to be 
inferred from the opinion that the rule might be otherwise if 
the election were ordered fin pursuance of a petition of the 
railroad company, but this question is, of course, not deter- 
mined. ° 

The Pueblo Chieftain in publishing this opinion pays a mer- 
ited compliment to G. Q. Richmond, Esq., of that city, who 
at the request of the chairman of the board of county com- 
missioners prepared some time previously a written opinion, 
with which the opinion we publish fully corresponds. Mr. 
Richmond is a young lawyer, but unless a brief acquaintance 
has greatly deceived us as to his qualities, the country will 
hear of him hereafter. 





TuE Supreme Court of South Carolina has recently decided, 
in the case of Whaley v. Bank of Charleston, that a bank do- 
ing business before and during the war (and which has re 


sumed business since) is liable to a customer for the value of |. 


deposits in gold made before the war, notwithstanding the 
fact that the bank gave notice that all credits would be given 
and payable in currency (confederate) after September 6, 
1861, and that plaintiff’s testator continued to do business with 
the bank’ after that date and with knowledge of the notice. 
The opinion was delivered by Chief Justice Moses, with 
whom WRIGHT, J., concurred. WILLIARD, J., dissented, on 
the ground, as we understand it, that whereas the first balance 
that was struck after the notice exhibited the same amount 
to the credit of the plaintiff’s tesrator as the last balance 
which was struck before the notice, an acquiescence on his part 
was manifested in the resolution of the bank to treat it as a 
currency balance. This decision opens, so far as South Car- 
olina is concerned, another vexatious question growing out of 
the war. 

Our correspondent who sends us this opinion states that 
‘it is a little singular that the chief justice who wrote the 
opinion of the court was during the war a prominent seces- 
sionist, though now a republican, and that the judge who wrote 
the dissenting opinion is a Northern man who was always a 
republican, and who came first to South Carolina in the union 
army. The judge who concurred with the chief justice is a 
colored man.”’ 





WE desire to call the attention of insurance lawyers and un- 
derwriters to the opinion of the Supreme Court of Tennessee, 
elsewhere published in this issue, in the case of The People’s 
Insurance Company v. Kuhn. The judge who delivered the 
opinion has obtained considerable reputation as a jurist du- 
ring the comparatively short time he has been upon the su- 
preme bench of Tennessee. The syllabus and foot-note were 
prepared by Hon. James O. Pierce, formerly judge of the 
Law Court of Memphis, and now a practitioner at the bar of 


| fine discrimination which characterizes everything its author 
| writes. It may perhaps strike some readers as leaning some- 
_ what towards the underwriters’ side of the question which it 
| discusses, but we do not think ‘t fairly open to this criticism. In 
| the matter of entering into contracts of insurance there is no 
| species of ‘‘ moral duress ’’ such as characterizes many engage- 
ments made with common carriers, where the shipper is obliged 
to send his goods over a particular line. On the contrary, 
the insurance business is marked by a degree of competition 
which is excelled by no other business of the same magnitude. 
There appears, therefore, to be no reason, founded in public 
policy or in the principles of private right, why insurance 
contracts should be subjected to those severe rules of inter- 
pretation as against the obligor which the courts are obliged 
to apply to contracts made with common carriers. Bat, rather, 
it would seem true that common sense and the principles of 
an unbending morality require that contracts of insurance 
should be subjected to the same rules of interpretation, both 
as regards their written and printed conditions, which are 
applied to other private contracts; and this we understand to 
be the principle enforced and applied in the opinion and note 
which we elsewhere print. 





Negligence of Municipal Corporation in Suffering 
Street to be out of Repair—Rule as to Notice. 


In the case of Market v. The City of St. Louis, decided 
by the Supreme Court of Missouri on the zoth instant, the 
court held that where a street in the city of St. Louis had 
been out of repair for the space of two months, no express 
notice to the city authorities was necessary in order to charge 
the city with liability for an injury happening in consequence 
of such defect. The court (Napton, J.)say: ‘*Of course, 
where a street is out of repair from a casual rain-storm, or 
any other sudden or unforeseen violence, the city can not be 
held responsible for accidents occasioned by such sudden oc- 
currences until the authorities have had a reasonable time to 
make the necessary repairs. But if a reasonable time has 
elapsed, as was the case here, where the defect continued for 
two months, no express notice is necessary.’’ Further on the 
court say: ‘‘ We do not think any notice is necessary where 
there has been a standing nuisance in a public street for two 
months.’’ The rule thus laid down follows that in Requa v. 
City of Rochester, 45 N. Y. 129, 136, and Reid v. Northfield, 
13 Pick. 94. In the former case it is said that the city is 
liable ‘“‘ if, after the wilful act of one not in its employment 
has made a place of danger in its highway, a lapse of time 
had run long enough, i the sound judgment of a tribunal, for 
it to have learned of the danger and to have removed it.’’ In 
Reed v. Northfield, 13 Pick. 94, 98, it is said that ‘‘ notice to 
the town of a defect in the highway may be inferred from its 
notoriety, and from its continuance for such a length of time 
as to lead to the presumption that the proper officers of the 
town did in fact know, or, with proper vigilance and care 
might have known, the fact.’’ In Mayor v. Sheffield, 4 Wall. 
189, the authorities of New York city, in converting a portion 
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of a park into a street, had cut down a tree and left the stump | 


was the proximate cause of the destruction of the building ; 


standing from six to eight inches above the surface, and from | and (6) that the defendants were liable for the negligence of 


fourteen to eighteen inches inside the curbstone on the side- | 
walk. This was done in 1847, and the stump thus left by the city | 
authorities, who had cut down the tree, remained in this con- | 
dition until the plaintiff was injured upon it in 1857. These 
facts were uncontradicted, and the court (Mr. Justice Mut- 
LER) said that “stronger proof of notice could not be 
given.”’ 

In the Missouri case, supra, the circuit judge instructed the 
jury that the plaintiff was not entitled to recover unless the 
defendant had notice of the unsafe condition of the gutter 
and neglected to repair it within a reasonaole‘time thereafter. 
The jury found for the plaintiff, but the verdict was set aside 
at general term, on the ground that it was against this instruc- 
tion. The supreme court, however, reversed the general 
term and sustained the verdict on the ground that the instruc- 
tions were more favorable to the defendant than the law jus- 
tified. 


Negligence—Proximate and Remote Damage. 


One of the most interesting cases on the law of negligence 
which has been determined for some time is the Metallic Com- 
pression Casting Company v. Fitchburg Railroad Company, 
decided by the Supreme Judicial Court of Massachusetts, and 
to appear in volume 109 of the Massachusetts Reports. It 
will be found in the American Law Times Reports (N. s.) 

vol. 1, p. 135. 

: On the 24th of January, 1870, a little before midnight, the 
plaintiff’s manufacturing establishment was discovered to be 
on fire. The buildings were situated in Somerville, about 
fifty feet south of the track of the Fitchburg railroad. Two 
fire engines were brought upon the ground, belonging to the 
Somerville fire department, and one from Cambridge. Not 
being able to procure a supply of water otherwise, they laid the 
hose across the railroad track, under the direction of the chief 
engineer of the Cambridge fire department, and obtained a 
supply from a hydrant on the north side of the track. The 
water was, by means of the hose, applied to the fire and di- 
minished it, and would probably have extinguished it in a 
short time but for the acts of the defendants. At that time 
a freight train came along from the west, and though its man- 
agers had sufficient notice and warning, and might have stopped 
and had no occasion for haste, they paid no attention to the 
hose, but carelessly passed over it with their train and thereby 
severed it and stopped the water. They injured the hose so 
much that it could not be seasonably repaired, and thereby 
the plaintiff's buildings were consumed. They did not delay 
to give time for uncoupling the hose, which would have de- 
layed them but a few minutes. The railroad was crossed by 
another at a grade a few hundred feet before the place 
where the hose was severed; and the train was not stopped 
before the crossing, as required by the Gen. Stats. c. 63, § 93. 

The owners of the buildings bring this action to recover 
damages against the railroad corporation ; and upon the fore- 
going facts the court hold: (1) that the violation of the stat- 
ute did not affect the defendants’ liability ; (2) that the fire- 
men had a right at common law to lay the hose across the 
railroad ; (3) that it was immaterial that they were volunteers 
from another town ; (4) that it was immaterial that the plain 
tiff did not own the hose; (5) that the severing of the hose 








their servants in severing the hose. 

Upon the question that the injury was too remote to entitle 
the plaintiff to recover Mr. Chief Justice CHAPMAN, in pro- 
nouncing‘the judgment of the court, said: ‘‘ The question of 
proximate cause is often involved in difficulty, by reason of 
the endless variety of circumstances in which injuries may oc- 
cur; and the cases on the subject are very numerous. A case 
which much resembles the present is Atkinson v. Newcastle & 
Gateshead Waterworks Co., Law Reports, 6. Exch. 404. The 
plaintiffs’ saw-mill and lumber-yard took fire ; and in conse- 
quence of the defendants’ neglect in respect to the head of 
water, the plaintiffs could not obtain a supply, and their prop- 
erty was burned. It was held that the defendant’s were 
liable on the common-law principle stated in Comyn’s Digest, 
Action on the Case, A: wherever a man has a temporal loss 
or damage by the wrong of another, he may have an action on 
the case to be repaired in damages.’ The defendants con- 
tended that the damages were too remote, but the court held 
otherwise. Ketty, Ch. B., significantly asked, ‘what kind of 
damage can be more a proximate consequence of the want of 
water than the destruction by fire of a house which a proper 
supply of water would have saved?’ Baron BRoMWELL re- 
marked that it was the immediate consequence of the proxi- 
mate cause. Couch v. Steel, 3 El. & Bl. 402, was cited as de- 
cisive of this principle. Among other cases illustrating the 
subject of direct consequences are Scott v. Shepherd, 2 W. 
Bl. 892; Gilbertson v. Richardson, 5 C. B. 502; Lee v. Ri- 
ley, 18 C. B. (N. s.) 722; Dickinson v. Boyle, 17 Pick. 78; 
Wellington v. Downer Kerosene Oil Co., 104 Mass. 64. 
Other cases are cited where the damages are held to be too 
remote, but they are unlike the present case. The law regards 
practical distinctions rather than those which are merely theo- 
retical ; and practically, when a man cuts off the hose through 
which the firemen are throwing a stream upon a burning build- 
ing, and thereupon the building is consumed for want of water 
to extinguish it, his act is to be regarded as the direct and ef- 
ficient cause of the injury.”’ 





The Right to Use or Destroy Private Property in 
Preventing the Spread of Fires. 


It is difficult to conceive how an advocate could face a court 
of justice — especially such a court as the Supreme Judicial 
Court of Massachusetts— and assert that, because a railroad 
company had obtained a legal title to the land occupied by 
its track, a fire company could not lawfully lay a hose across 
it for the purpose of extinguishing a fire. Yet this proposi- 
tion was asserted in The Metallic Compression Casting Com- 
pany v. Fitchburg Railroad Company, 1 Am. Law Times Re- 
ports (N. Ss.) 135 ; and the court was obliged to reiterate a 
principle which has been familiar to lawyers, at least, since the 
time of Lord Coxe. In 12 Coke, 13, it was said, in illus- 
trating a principle which was resolved by all the judges, that 
‘*for the commonwealth a man shall suffer damage ;. as, for 
saving of a city or town, a house shall be plucked down if 
the next be on fire ; and the suburbs of a city, in time of war, 
for the common safety, shall be plucked{down ; and a thing 
for the commonwealth every man may do without being liable 
to an action.’’ In British Cast Plate Manufacturers v. Mere- 
dith, 4 Term, 796, it is said, by BuLLER, J., “‘ there are many 
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cases in which individuals sustain an injury for which the law 
gives no action ; for instance, pulling down houses or raising 
bulwarks for the preservation and defence of the kingdom 
against the king’s enemies. ‘The civil-law writers indeed say 
that the individuals who suffer have a right to resort to the 
public for satisfaction ; but no one ever thought that the com- 
mon law gave an action against the individual who pulled 
down the house, etc. ‘This is one of those cases to which the 
maxim applies, sa/us Populi suprema lex.’’ In The Mayor, etc., 
v. Lord, 18 Wend. 129, it is said by Chancellor WALWworTH 
that ‘‘the rule appears to be well settled that in a case of ac- 
tual necessity, to prevent the spreading of a fire, the ravages 
of a pestilence, the advance of a hostile army, or any other 
public calamity, the private property of an individual may be 
lawfully taken or destroyed for the relief, protection or safety 
of the many, without subjecting those whose duty it is to pro- 
tect the public interests, by whom or under whose direction 
such private property was taken or destroyed, to personal lia- 
bility for the damage which the owner has thereby sustained.”’ 
See, also, to the same general effect, Russell v. Mayor, etc., 2 
Denio, 461 ; Hale v. Lawrence, 1 Zab.~714 ; American Print 
Works v. Lawrence, 1 Zab. 248; Lorocco v. Geary, 3 Cal. 
69; Meeker v. Van Rensselaer, 15 Wend. 397 ; McDonald v. 
Redwing, 13 Minn. 38. The Supreme Judicial Court of Mas- 
sachusetts had also said, in Taylor v. Inhabitants of Plym- 
outh, 8 Metcf. 465, that, ‘‘independently of the statute, the 
pulling down of a building in a city or compact town in time 
of fire, is justified upon the great doctrine of public safety, 
when it is necessary.’’ 

So much for the general principle. It remained, however, 
for a railroad company to assert that it was unlawful to lay a 
fireman’s hose across its track to reach the only water which 
was accessible in order to save a large manufacturing estab- 
lishment which was on fire. While in such emergencies the 
houses of private citizens may be torn down and blown up, 
and their property taken or destroyed as far as necessary, the 
convenience of a corporation must not be temporarily interrup- 
ted! The court, however, thought otherwise. Mr. Chief Jus- 
tice CHAPMAN, after reiterating the general principle laid down 
in the foregoing cases, said: 

‘* The elaborate provisions which our statutes have made for 
the extinguishment of fires, indicate the magnitude of the in- 
terest which the community has in preventing the spread of 
cénflagrations, but these statutes do not supersede the com- 
mon law. ‘Their purpose is merely to enable the community 
to protect themselves more effectually than they could do oth- 
erwise. Thus the organization of a fire department with offi- 
cers and implements does not deprive the people of a neighbor- 
hood from obtaining an engine and hose and crossing the 
neighboring lands to obtain water for stopping a conflagra- 
tion, without waiting for an organization, and individuals may 
climb upon neighboring roofs to carry buckets of water. It 
is a sufficient justification that the circumstances made such 
an invasion of private property reasonable and proper in help- 
ing to extinguish the fire. The objection of the defendants 
that the officers of the fire department in Cambridge had no 
jurisdiction in Somerville, and could not act officially in that 
town, has no validity. ‘They had a fire company organized, 
and an engine and hose, and were in the vicinity of the build- 
ing, and they could not with propriety stand idly by and wit- 
ness the spread of a fire which they might extinguish, merely 











because it was beyond the town line. They had a right, as 
citizens, to do what they reasonably could to prevent this pub- 
lic calamity, whether in their own city or a neighboring 
town.”’ 

The court, however, intimate that there may be a limit to 
this principle, but where that limit is to be drawn is a ques- 


tion for the jury. Thus, the chief justice said: ‘It is 
urged that upon this principle one person may enter upon the 
property of another for the purpose of extinguishing a fire in 
a small building of no importance, and where there is no dan- 
ger to other buildings. Undoubtedly the principle is to have 
a reasonable limitation. He who enters upon the property of 
another takes upon himself the burden of establishing the fact 
that there was a just occasion for it, and in this case the plain- 
tiffs must submit to the jury, with proper instructions, the ques- 
tion whether there was good cause for laying the hose across 
the defendant’s track. All that the court can say is that there 
is sufficient evidence to submit to the jury’’. 





Seizure of Books and Papers by Revenue Officers 
—Decision by Judge Blatchford. 

Judge BLarcHrorpD, of the Federal District Court at New 
York city, has just rendered an important decision upon the 
constitutionality of laws authorizing the seizure of the books 
and papers of persons who are suspected of having committed 
frauds upon the revenue. Thecase is stated by the New York 
Herald as follows: ‘‘ Three warrants issued by Judge BLatcu- 
FORD in the United States District Court on the 14th of June, 
1873, the 16th of June, 1873, and July 30, 1873, respectively. 
The books and papers of Platt & Boyd, glass importers of this 
city, were seized by custom-house officers on the allegation 
that Messrs. Platt & Boyd had committed fraud on the reve- 
nue by the undervaluation of goods. The defendants filed a 
petition praying for the restoration of their books and papers, 
and claimed through their counsel that the seizure in question 
was wholly illegal and not warranted by the law or the con- 
stitution. Full argument having been heard upon this point, 
the court took time to consider, and yesterday Judge BLaTcu- 
FORD redered a long but able opinion sustaining the constitu- 
tionality of the law under which the seizure in question was 
made, but holding that the books and papers must be imme- 
diately restored to the petitioners, as the government have 
had them long enough to examine and make such extracts from 
them as they desired.”’ 

In the course of the opinion, after showing that the con- 
stitutionality of laws authorizing the seizure of goods by 
custom-house officials has never been questioned, Judge 
BLATCHFORD goes on to say: ‘‘If imported goods may be 
searched ior and seized because alleged to have been imported 
or entered in fraud of the revenue, it is difficult to see why 
books and papers, which relate to the goods in respect to which 
such fraud is alleged to have been committed, may not be 
searched for and seized and examined. Of course, what is to 
be searched for and seized is books and papers, which not 
only relate to the goods, but will show the fraud. The fourth 
amendment to the constitution is directed against a search for 
and seizure of ‘effects’ as fully as it is against a search for 
and seizure of ‘papers,’ and is no more fully directed 
against a search for and seizure of ‘papers’ than it is against 
asearch for and seizure of ‘effects.’ Under the fifth amend- 
ment merchandise is as fully ‘property’ as books and pa- 
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pers are, and books and papers are no more fully ‘ property’ 
than merchandise is. Books and papers appertaining to and 
evidencing frauds on the revenue, in respect to imported 
goods, can not be said to be unreasonably searched for and 
seized, in the abstract, if a search for and a seizure of the 
goods themselves be not, in the abstract, unreasonable ; and 
if a seizure of goods imported in fraud of the revenue does 
not, in the abstract, deprive a person of the property without 
due process of law, a seizure of books and papers appertain- 
ing to and evidencing such fraud can not be said, in the ab- 
stract, to deprive a person without due process of law of his 
property in the books and papers.’’ 

But while he affirms the validity of the laws themselves, he 
indicates distinctly that the power conferred by them may be 
exercised oppressively, in a manner not warranted by the stat- 
utes themselves and in derogation of the immunities secured 
by the constitution. He says: 

‘* A search and seizure may be unreasonably conducted in 
execution under the statute authorizing it, and thus the right 
of security sought to be protected by the fourth amendment 
may be violated, and, under what is due process of law as au- 
thorized by the statute, a person may be deprived of his prop- 
erty when the statute did not contemplate or authorize such 
deprivation, and thus the fifth amendment may be violated. 
But these things are not the fault of the statute as it stands. 
They grow out of the fact that the statute is administered in 
the particular case in a manner not authorized by the statute. 
They are violative alike of the statute and of the constitu- 
tion, but they have no effect to make the statute unconstitu- 
tional.”’ : 

The Herald summarizes the concluding portions of the 
opinion as follows : 

‘* After adverting at considerable length to the statutes, the 
decision goes on to maintain that the various statutes referred 
to have been held to be constitutional; that no good ob 
jection has been raised against the warrants issued for the seiz- 
ure of the books and papers of the petitioners, and the judge 
refuses to grant the motion to vacate the warrants. Then, 
turning to the question whether the books and papers have 
been retained long enough, the judge decides that it must be 
assumed that the books and papers have been adequately ex- 
amined, or if they had not, abundant time has elapsed for ex- 
amining them for the taking of such copies and extracts as re- 
late to the fraud alleged in the warrants. The judge goes on 
to show that the law under which this seizure was made—the 
law of 1867—provides for sending the warrant to the mar- 
shal, who was responsible to the court which took the respon- 
sibility of issuing the warrant on affidavit properly sworn to, 
while a previous law on the same subject—the law of 1863— 
- sent the warrant for execution to the collector, who seized the 
books and held them subject to the order of the solicitor of 
the treasury. Nothing (adds the judge) is shown on which I 
can base a satisfactory opinion that any further detention of 
the books and papers is either proper or necessary. The de- 
cision closes by stating that an order directed to the marshal 
shall be issued, directing him to return the books and papers, 
and that the petitioners are entitled to receive them immedi- 
ately.”’ 

—One of Judge Forp’s instructions in the Humbolt (Iowa) county 
court was like this: “Sheriff, extinguish the lighted cigars, put out the 








| Fire Insurance Policies — Waiver of Printed Con- 


ditions—Insurance on Family Grocery Store, with 
Printed Condition against Vending Spirituous 
Liquors, etc. 


THE PEOPLE'S INSURANCE CO. v. WILLIAM KUHN. 
Supreme Court of Tennessee, Special November Term, 1873. 


Hon. A. O. P. NicHorson, Chief Justice. 
«  P. TURNEY, } 
‘* ROBERT MCFARLAND, 
“« James W. DEADERICK, l Judges. 
“© Joun L. T. SNEED, 
‘* ‘THOMAS J. FREEMAN, 


1. Fire Insurance—Contract.—Both parties to an insurance contract are bound 
by it, according to its fair, just and reasonable meaning. 


2. . Condition of Policy—Waiver.—Condition sustained, pro- 
viding that “ the use of general terms, or anything less than a distinct, specific agree- 
ment, clearly expressed, and endorsed on this policy, shall not be construed asa 
waiver of any printed or written conditien or restriction thereon.” 











In a policy with such a condition, the use of 
the written words “family groceries,”” or ‘‘ meat and family grocery store,’’ is 
not a waiver of a printed condition prohibiting the use of the premises for ‘‘ storing, 
using or vending’’ spiritous liquors or kerosene oil. 








4 Retailing Liquors.—A printed condition prohibit- 
ing the use of the premises as above stated is violated by retailing liquors and oil on the 
premises as a husiness. 














. ‘ . If insuch case it be proved that the insured retailed 
jiquors and oil as a part of the business of keeping a ‘‘ meat and family grocery store’ 
(though not the principal part of such business’, this will avoid the policy unless it con- 
tains an especial agreement in writing that such articles may be kept and sold. Aditer, 
if such retailing were only accid | or i terial. 

6. . Proof of Custom.—Proof in such a case that the retailing of 
liquors and oil is a usual and customary part of the grocery business, can not avail to 
change the contract and bind the underwriter. 

















McFarLAND, J., delivered the opinion of the court. 

This was an action upon an insurance policy against loss by 
fire, ‘‘ upon a stock of family groceries and meat store.”” The 
plaintiff having recovered, the company appealed inerror. This 
contract contains a large number of conditions and restrictions ; 
as usual, these were contained in a printed form of great length. 
It has been sometimes remarked by courts that these printed con- 
ditions escape the notice of the insured, and sometimes ‘‘ define 
away "’ all or nearly all of the substantial part of the contract it- 


‘self; and for this reason, in cases where there appears to be a con- 


flict between the printed form and the written parts of the policy, 
the latter have been held a waiver of the former. But the parties 
may certainly make their contracts, and by the contract, accord- 
ing to its fair and reasonable meaning, they must be bound. One 
of the conditions of the policy, being part of the printed form, is 
as follows: “ If during this insurance the above mentioned prém- 
ises (the premises containing the stock of groceries) shall be 
used for any trade, business or vocation, or for storing, using or 
vending therein any of the articles, goods or merchandise de- 
nominated hazardous or extra hazardous or specially hazardous in 
the second class of hazards on the back of this policy * * * 
except as herein specially agreed to in writing upon this policy, 
then and from thenceforth, so long as the same shall be so appro- 
priated, applied or used, this policy shall cease and be of no ef- 
ffect.”” 

Among the articles so classed on the back of the policy are 
kerosene or petroleum, liquors, matches, &c., and the business of 
retailing liquors. These articles were kept by the plaintiff, as the 
proof shows, and the proof shows that he retuiled liquors without 
a license. By the express provisions of the policy above quoted, 
to keep these articles avoided the policy, unless the policy con- 
tained an especial agreement 7m writing that these articles might 
be kept. The question is, does the policy contain such agreement 


pipes, hoist the windows and let the wird blow this fog of smoke away, | in writing? The circuit judge held, in substance, that that part of 


that we may see what we are doing.” 
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the policy as follows, ‘‘ On his stock of family groceries contained 


in the two-story framed building occupied below by assured as a | 


meat and family grocery store,’ &c., being in writing, would 
amount to an express consent that these articles might be kept, 
provided these articles are usually kept in a family grocery store ; 
that the use of these general words, ‘“‘meat and family grocery 
store,’ would be an express consent that the insured might keep 
all articles usually kept in such a store. 

Upon this question there is a conflict in the authorities. The 
Massachusetts cases are by the counsel admitted to be against this 
proposition. Flanders, in his work on Fire Insurance, cites nu- 
merous cases sustaining the ruling of the circuit judge. See p. 
309. The question of doubt is whether the general terms used, 
“ family grocery store or meat store,’ &c., shall be held to amount 
to the express written consent required. 

But this policy contains a provision evidently intended to meet 
this question, and one that does not seem to have been contained 
in the cases upon which the text in Flanders is founded. That 
provision is as follows: ‘‘ The use of general terms, or anything 
less than a distinct, specific agreement clearly expressed and en- 
dorsed on this policy shall not be construed as a waiver of any 
printed or written condition or restriction thereon.’ This, we 
think, leaves but little room for argument, and we are constrained 
to hold under this that the general terms in the beginning of the 
policy, ‘‘ family groceries,” or ‘‘ meat and family grocery store,”’ 
are not a waiver of the restrictions against keeping kerosene, liq- 
uors, &c., marked “ extra hazardous.” 


The cases referred to in 22 New York, 441; 17. New York, 194, 
and 6 Wendell, 623, have been examined, but do not meet this 
objection. The cases where the written portions of the contract 
have been held to overrule the printed portions are only where 
they are in conflict and can not be reconciled. Flanders on In- 
surance, pp. 72, 212, 216. 

The circuit judge held that the company should have known 
what is usually kept in a family grocery store, and if they did not 
intend‘the general terms above quoted to be a permission to keep 
all such articles, then they should have so stated in unmistakable 
terms, and thisthey had not done. As we have said, we think 
this an erroneous construction of the contract. The charge also 
uses language which was calculated to mislead the jury, by as- 
suming that the prohibited articles mentioned were usually kept 
in a family grocery store. This, in any event, was a matter of 
proof before the jury. 

Again, in the manner before stated, the policy contains a re- 
striction against the building being used as a retail liquor store. 
The judge instructed the jury that if the insured converted his 
store into a tippling shop as his principal business, this would 
avoid the policy ; but if he occupied the house as a meat and gro- 
cery store as his principal branches of business, and that as inci- 
dental to these he occasionally or frequently sold whisky by the 


glass or otherwise, but not as his principal business, this would | 


not avoid the policy. We think this rather a latitudinous con- 
struction of the contract. We would not hold the policy avoided 
by some immaterial or accidental violation of this restriction. The 
law has regard for a substantial compliance with contracts. 

But as we have construed this contract, itis a prohibition 
against the use of the building as a retail liquor store. According 
to the construction given, the house might have been used for re- 
tailing liquors, as the proof indicates that it was, provided Kuhn 
made his other business in the meat and family grocery line so far 
excel in amount as to make the latter his principal business. We 
think this language too strong, and that it is erroneous. The 
charge should have been that the house could not be used for the 
trade, business or vocation of retailing liquors. 

We suppose insurance companies are compelled, in order to 
guard against frauds, to resort to these carefully-prepared condi- 
tions and restrictions. At all events, they are entitled to stand 
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| upon their contract, according to its fair and just interpretation. 
| For the errors indicated, the judgment is reversed and a new 
| trial awarded. 

REVERSED. 

NoTE.—This case bids fair to become a leading one upon the branch of in- 
surance law therein treated, in view of the new features of the policy therein 
exhibited. 
| I, The policy in this case is different from those construed in previous cases, 

not only by the condition relating to ‘‘ the use of general terms," &c., but also 
| by the provision against using the premises “‘for storing, using or vending’ ary 

of the prohibited articles. This distinction appears to have escaped the at- 
| tention of the able and careful judge who prepared the opinion. In all of the 
cases cited by him, viz: 6 Wend. 17 N. Y., and 22 N. Y., the condition was 
against “storing " or “ keeping” only, and this feature distinguished all that 
large number of cases based on 6 Wend. as a leading case, which hold that 
such a condition does not by implication prohibit vending. All this line of 
adjudication may now become obsolete should underwriters generally amend 
their policies by inserting this revised condition expressly prohibiting ‘‘ vend 
ing.’’ Many insurers are already doing this. It does not appear, however, 
that a policy thus worded has ever before received judicial construction, In 
the late cases in 12 Wall. 404 (1870), 34 Mo. 227 (1870), and 47 N. Y. 597 
(1872), the condition, like that in older cases, applied to “storing’’ alone. 
Probably the principal case is the first one reported in which the policy con- 
tained this express prohibition against “ vending.’’ This fact alone plainly 
distinguishes the case from preceding ones, and, when considered in connec- 
tion with the proof in the case as to the habitual sale of liquors, furnishes ad- 
ditional and sufficient reasons for sustaining the condition under the same 
principles of law that govern the older cases. 

II. A provision against “‘ storing '’ liquors is not violated by keeping them, 
for retail and retailing them in a family grocery (Equitable Ins. Co. v. Lang- 
don, 6 Wend. 623), nor by keeping them for the use of a family and boarders 
in a boarding-house (Rafferty v. Ins. Co. 3 Harr. N. J. 80); even when such 
retailing be unlawful, provided the fire be not occasioned by such unlawful 
act. Ib. To the same effect as to other articles are Phenix Ins. Co, v. 





.| Taylor, 5 Minn, 492; Mayor v. Hamilton Ins, Co., 10 Bosworth, 537; Moore 


v. Protection Ins. Co., 29 Me. 97, and many cases cited in May on Insurance, 
261, 262; and 1 Benn. Ins. Cases, 353. 

This ruling is in view of the fact that the storage in these cases is not a prin- 
cipal business, in truth not strictly a business at all, but is a mere incident to 
the usual and ordinary business of selling or retailing, which is not prohibited 
by the terms of the policy in any of the said cases. But when, as in the pres- 
ent case, ‘ vending "’ as well as “storing’’ is under an express prohibition, it 
is correctly characterized as erroneous to assume at nisi prius that consent to 
| keep a meat and family grocery store could sanction the habitual sale of 
| liquors, even if that were shown by proof to be common in such a store. Such 
an assumption would amount to a denial to underwriters of the right to make 
their own contracts. ¢ 

It is said, on the authority of Mr. Flanders, that there are ‘‘ numerous cases 
sustaining the ruling of the circuit judge" on this point, and that there is 
conflict in the authorities, the Massachusetts cases (inferentially) being alone 
and in the minority. On examination of the cases cited by the usually care 
ful Mr. Flanders on the point of the repugnancy between the written and 
printed portions of the contract (p. 311), shows that the conflict is not so ex- 
tensive as might be supposed, and that many of the cases cited by him as sus- 
taining written endorsements as against printed conditions, do not go to that 
length. The cases in 6 Wend., 3 Harr., 19 N. Y., 22 N. Y. and 29 Me., ex- 
pressly pretermit the question of repugnancy, and hold that storing of the ar- 
ticles named, which was merely incidental to the recognized business, was not 
prohibited. We repeat that the express prohibition of ‘‘ vending’’ in the 
present case practically isolates it from all prior cases. It is, as to its facts, 
and the application to them of the law, a case sui generis. 

III. The instruction to the jury that “if the insured converted his store into 
a tippling-shop as his principal business, this would avoid the policy,”’ but if 
this were only incidental to his main business of selling meats and groceries, 
it would be otherwise, furnishes not only a “ latitudinous onstruction of the 
contract,” but also a confused and unstable standard of construction, Where 
several different principles of law may enter into and affect the determination 
of the same case, if they be not distinguished in their application, confusion 
results. It will be seen that the circuit judge assumed in this instruction that 
the policy contained a prohibition, to some degree at least, of the vending of 
liquors. It is true that an occasional or incidental storage or use of prohibited 
articles does not avoid the policy when its conditions are those before referred 
to; (May on Ins, 3 241; Dobson v. Sotheby,r Mood. & M. 90; Hynds v. 
Schenectady Ins. Co., 11 N. Y. 554; Gates v. Madison Co, Ins. Co., 5 N. Y* 
479, Leggett v. 42tna Ins, Co., 10 Rich. Law (S. C.), 202; Vogel v. People’s 
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Ins. Co., 9 Gray, 23; Phenix Ins. Co. v. Lawrence, 4 Metc. (Ky.) 9); be- 
cause the law has regard for a substantial, not a merely technical compliance 
with insurance contracts. Phoenix Ins. Co. v. Slaughter, 12 Wall. 404 ; Tur- 
ley v. N. A. Ins. Co., 25 Wend. 374; May on Ins. 2 173,174; 11 N. Y. 554; 
10 Rich. Law, 202; 3 Harr. (N. J.) 480; 53 Penn. 485; So. Life Ins. Co. v. 
Booker, Tennessee, April, 1872. 

But it is also true, as a distinct principle, that where the policy recognizes 
the conducting on the premises of any certain business, this carries with it, by 
necessary implication which the law so often indulges, the right to sell, keep or 
use any article which is a necessary appurtenant to the conduct of that busi- 
ness ; (May on Ins. 3 239; Harper v. Albany Ins. Co., 17 N. Y. 194; Bryant 
v. Poughkeepsie Ins. Co., 17 N. ¥Y. 200; Harper v. N. Y. Ins. Co., 22 N. Y, 
441; Stanley v Western Ins. Go., 3 Law (Exchq.) R. 71; Delonguemare 
v. Tradesmen’s Ins. Co., 2 Hall (N. J.) 588); and also to some extent al! 
such articles as are usually and customarily an incident of such business. Eq. 
Ins. Co, v. Langdon, 6 Wend. 623; Brown v. Kings County Ins. Co., 31 How. 
(N. Y.) 508; Citizens’ Ins. Co. v. McLaughlin, 53 Penn. 485 ; People’s Ins. 
Co. v. Spencer, 53 Penn. 353; Pindar v. Kings County Ins. Co., 36 N. Y. 648. 
These points often present questions for the jury. Franklin Ins. Co. v. Upde- 
graff, 7 Wright (Pa.) 350; 17 N. Y. 194; 22 N. Y. 442’; 36 N. Y. 648. 

In the present case the policy contains a clear restriction upon the vending 
of liquors, and its several clauses, taken together, give authority to the insured 
to carry on the business of a meat and grocery store, excef/ the retailing of 
liquors. When the court has construed this contract, as is its duty, there can 
be no question to submit to the jury concerning the custom of grocers to retail 
liquors. Theonly proper question for the jury would be the fact of retailing 
liquors in the case at bar. The only question for the court would seem to be 
the right and capacity of the parties to contract. 

IV. The case recognizes the right of parties to make their own contracts of 
insurance, by sustaining the new condition here brought into practice concern- 
ing “ the use of general terms,” etc. Possibly such a condition has never be- 
fore been considered by the courts, as there are no reported cases in which it 
figures. But it is probable that other courts will in like manner sustain it. 
Partigs have, as a rule, been held bound by the conditions of their insurance 
contracts, except in cases of fraud, deceit, mistake or accident. ‘The courts 
have often criticised these conditions unsparingly. In Pennsylvania, WOoD- 
WARD, Ch. J., described them as “ four times as voluminous as the policy itself, 
and which, if strictly construed, take back nearly all the policy grants, and 
leave the insured about as empty-handed as he began."’ Columbia Ins. Co. 
v. Cooper, 14 Wright, 340. And in Massachusetts, where underwriters have, as 
a rule, had the most success in the courts, it was said that ‘‘ many of these 
companies have encumbered their policies with so many conditions that they 
can be seldom held responsible for losses except at their own option.’’ Abbott 
v. Shawmut Ins. Co., 3 Allen, 214. Such language seems extra-judicial, sav- 
oring more of passion than of reason. In contrast with it is the calm dignity 
with which the Supreme Court of the United States, in 12 Wall. 404, criticised 
the employment of small type in printing conditions, and disregarded the con- 
struction contended for by the insurer, as resting in unfairness and bad faith. 
The Tennessee court has looked at the subject with the eyes of Lord KENYON, 
who said in 1796: ‘“‘ Insurance companies are liable to great frauds and impo- 
sitions ; common prudence, therefore, suggests to them the propriety of taking 
all possible care to protect themselves from frauds when they make these con- 
tracts." Worsley v. Wood,6 Term R. 710. The true rule is the Tennsssee 
rule, to let the parties ‘‘ stand upon their contract, according to its fair and just 
interpretation.” ‘‘ Every man’s inclination to the side of the plaintiff mus: be 
governed by the rules of law and justice,” said Lord MANSFIELD, in 1780. 
Langdale v, Mason, 1 Benn, Cas. 17. If these salutary principles be preserved, 
the honor and impartiality of the law will remain unsullied. As a general rule, it 
will doubtless be found that those underwriters, if any, who practice fraud and 
‘oppression in their contracts, will be shunned by applicants for insurance, 
particularly if the latter are by the courts held toastrict compliance with their 
contracts It is the safer plan to let all such evils correct themselves, as is 
done by the courts in so many other instances. 





V. It is a matter for regret thatso many courts have decided questions aris- 
ing in insurance cases in haste, without the application of the principles of law 
most properly applicable, and without the deliberation manifest in the opinion 
of the Tennessee court. The same.tribunal has heretofore said, in an opinion 
prepared by the same learned judge: “It is important that these questions be 
determined upon principles alike fair and just to the parties upon both sides."’ 
Southern Life Ins. Co. v. Booker, April, 1872. This isan echo of the warning 
given at an early day by Lord ELDoN, “It is dangerous to decide these ques- 
tions of insurance without being sure what may be the effect of the decision, 
and the nature of the doctrine which may result from it.'’ Newcastle Ins, Co., 
v. Macmorran, 3 Dow, 255. It would seem that more care on the part of the 
courts might have resulted in less diversity of decisions, and saved the student 





of insurance law from much wandering through the mazes of the centradic- 
tory autherities that now embarrass his researches among our thousands of 
insurance cases. 5. oP, 





Railway-Aid Bonds—Charter Privilege of Receiving 
Subscriptions—Effect of Railway Consolidation 
and Change of Name. 


JOHN T. THOMAS v. COUNTY OF SCOTLAND, AND 
JOHN T. THOMAS v. COUNTY OF SCHUYLER. 


United States Circuit Court, Eastern District of Mo., March Term, 
1874. 


Hon. JoHN F. DILion, Circuit Fudge. 
Hon. SAMUEL TREAT, District Fudge. 


1. Municipal Bonds—State Decisions, how far Binding on the Federal 
Courts .—Although the decisi of the sup court of a State expounding the ef- 
fect of the State constitution and laws upon securities issued by a municipal corpora- 
tion are not necessarily conclusive upon the federal courts, yet they will be followed, 
unless cogent reasons appear to the contrary. 

2. Railway-Aid Bonds--Charter Privilege of Receiving Subscriptions, a Con- 
tract—The decisions of the Supreme Court of Missouri in State ex re/., etc., v. Sullivan 
County, 51 Mo. 522; Smith v. Clark County, 54 Mo. 58; 1 Cenr. Law Jour. p. 
5, and State v. Green County, January Term, 1874, which hold that a provision in the 
charter of a railway company granted by act of the legislature, authorizing and 
empowering counties through which the road shall pass to subscribe for its stock and 
issue its bonds in payment of the same, isa ‘ privilege” of the railway company, 
which is not taken away by a subsequent constitutional ordinance, are appreved and 
followed. 





2.———. Effect of Railway Consolidation—Case in Judgment.—The charter of 
the Al dria and Bi field Railroad Company gave the county courts of the coun- 
ties through which the road should pass power to subscribe to its stock and issue their 
bonds in payment of the same, without a vote of the people Subsequently the com- 
pany was empowered to change its name and extend its line, and its name was accord- 
ingly changed. Subsequently authority was given to this company to consolidate 
with an lowa company whose road intersected it on the boundary line between the two 
States, and the consolidation was accordingly effected, and the ¢ lidated company 
took a new name. After this < lidation the defendant counties issued their bonds 
to the cc lidated pany by name, reciting on the face of the bonds the provision 
in the charter of the original Al dria and Bl field Railroad Company as their 
authority to do so, and also reciting on the face of the bonds the subsequent change of 
name of that company, and the final consolidation and change of name. In a suit upon 
coupons detached from these bonds, i# is Ae/d, on the authority of Nugent v. Putnam 
County (1 Cent. Law Jour. 153), that the authority to issue the bonds was com- 
plete, and that the defendants are liable. 


Case Criticised.—The c ase of v. Bates County, U. S. Circuit Court, West- 
ern District of Missouri, November Term, 1873, distinguished from the present case. 




















TREAT, J.—These are suits on coupons attached to bonds 
issued by the respective counties to pay for subscriptions to stock 
in a consolidated railroad compaity, and are in all essential par- 
ticulars dependent on the same legal questions. 

The bond in the Scotland county case reads as follows: 
“United States of America. $1,000. Eight per cent. Railroad 
Bond, County of Scotland. Twenty-five years. 

“ Know all men by these presents: That the County of Scot- 
land, in the State of Missouri, acknowledges itself indebted to 
the Missouri, lowa and Nebraska Railway Company, a corpora- 
tion existing under and by virtue of the laws of the States of 
Missouri and Iowa, formed by consolidation of the Alexandria 
and Nebraska City Railroad Company, formerly Alexandria and 
Bloomfield Railroad Company, of the State of Missouri, and the 
Towa Southern Railway Company of the State of Iowa, in the 
sum of one thousand dollars, which sum the said county hereby 
promises to pay to the said Missouri, lowa and Nebraska Railway 
Company, or bearer, at the Farmers’ Loan and Trust Company, 
New York, on the 31st day of December, A. D. 1895, together 
with interest thereon from the 31st day of December, 1870, at the 
rate of eight per cent. per annum, which interest shall be payable 
annually in the city of New York, on the 31st day of December 
in each year as the same shall become due, on the presentation 
of the coupons hereto annexed. This bond being issued un- 
der and pursuant to an order of the county court of said Scot- 
land County for subscription to the stock of the Missouri, Iowa 
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and Nebraska Railway Company, as authorized by an act of the | now before this court no such proposition is involved, for the 
General Assembly of the State of Missouri, entitled ‘An act to | power was granted to these county courts to subscribe and issue 
incorporate the Alexandria and Bloomfield Railroad?Company,” | bonds oftheir own motion. These courts could of their own mo- 
approved February 9, 1857. | tion subscribe to the stock of the Alexandria and Bloomfield 
‘In testimony whereof,” &c. | Railroad Company, or of the same company under its new name 
Under the various decisions of the Supreme Court of Missouri | of the Alexandria and Nebraska City Railroad Company, without 
and of the United States, a bona fide holder of such a bond, or of | a previous vote by the people. But the subscription was not 
its coupons annexed, has a right to recover thereon at maturity, | made in terms to that company. 
unless there was an absence of authority on the part of the coun-| Under the act of March 2, 1869, authority was given for the 
ty Court to issue them ; and said county is estopped by the recitals | -oyso/idation of that company with any other railroad company 
from disputing that all measures antecedent to the issue were | in Iowa whose track met at the same point on the boundary 
properly and lawfully adopted and pursued when the recitals so | jine of the respective states. Pursuant thereto the consolidation 
state. 5 was had, and the consolidated companies were known as the 
When these cases were argued at the last term of this court, | Missouri, lowa and Nebraska Railway Company—the company 
several grave questions as to the authority of the respective | named in the bonds issued. As reference was fully made to the 
counties to subscribe to the stock of the consolidated company, changed name of the Alexandria and Bloomfield Railroad Com- 
and issue bonds in payment of such subscriptions were fully pany, and to said consolidation, the bondholder was bound, in 
discussed, leaving the court in serious doubt as to the liability of | ine light of the law as expounded by the United States Supreme 
said counties. Since that term, several decisions have been | Court, to look only to the authority of these county courts to 
made by the Missouri and United States Supreme Courts upon | make subscriptions to said constituent and consolidated com- 
the disputed points, and a new argument has been had inthe| pany, The decision in the case against Green county seems to 
light of those new decisions. have decided that point; but whether that be so or not, the case 
What our views might have been on the many propositions | of Nugent against Putnam County, 1 Cent. Law Jour. 153, ap- 
arising under the state constitution of Missouri and the state | pears conclusive. The previous cases of Clearwater v, Meredith, 
statutes, were they before us de novo, is unimportant; for while | and of Marsh v. Fulton County, were supposed to hold the op- 
in cases like the present the decisions of the State Supreme Court | posite doctrine. True, in the case of Nugent v. Putnam County 
would not be conclusive in United States courts; yet they will | the subscription was made to one of the constituent companies 
be, and ought to be, followed, unless very cogent reasons to the | and accepted before consolidation, and the bonds were delivered 
contrary appear. The more especially should the United States | subsequently to the consolidated company. But when a sub- 
courts so act, when under such state decisions negotiable instru- | scription is made to a specified company which has at the time 
ments of the kind sued on have, on the faith thereof, been re- | power to consolidate with another company, that subscription is 
ceived in the money markets of the world and passed freely from |-made in full view of the fact that the consolidation may occur 
hand to hand. In the several cases of lowa municipal and coun- | without invalidating the subscription. Inthe Bates county case 
ty bonds the United States Supreme Court has not only laid | the subscription was not made as the vote of the people required. 
down that rule, even disregarding adverse state decisions sub-| The stockholders of a constituent company may by vote 
sequently made, but has also caused it to be rigorously enforced. | decide whether the consolidation shall be made, and even if 
The Alexandria and Bloomfield Railroad Company was char- | a non-assenting stockholder could not be bound by the acts of 
tered in 1857, and in its charter the privilege was given to the | the majority, he who subscribed to the stock of the consolidated 
county court of the counties defendant to subscribe to its stock | company, after consolidation, could set up no such defense. In 
and issue bonds in payment thereof. Subsequently, that railroad | Tomlinson v. Branch, and other cases cited, it is clearly estab- 
company was authorized to change its corporate name and ex- | ished that the new or consolidated company has for its respective 
tend its line. The name was duly changed accordingly, as | constituent parts all the powers and privileges and exemptions 
recited in the bonds. pertaining to the constituents previously. Therefore, if Scotland 
The Missouri Supreme Court has settled the question that the | and Schuyler counties had subscribed to the Alexandria and 
power given to the county courts by the charter of 1857 for the | Nebraska City Railroad Company, and, as stockholders in said 
Alexandria and Bloomfield Railroad Company remained | company, had voted for the consolidation, they would be in ex- 
unaffected by the new state constitution; for that power | actly the same position as they are now, viz: stockholders in the 
was a “privilege” of the corporation, not impaired or | consolidated company by their own consent. 
taken from it. Hence, under the several state decisions, It follows, therefore, that if, when the subscription was toa 
especially in the cases against Sullivan, Clark and Green | constituent road, and the delivery of bonds to the road consolida- 
counties, [State ex rve/., etc., v. Sullivan County, 51 Mo. 522; | ted afterwards, the bonds are obligatory, the subscription and 
Smith & Hall v. Clark County, 1 Cent. Law Jour., 5; 5. C., 54| delivery of bonds, therefore, to the consolidated road are equally 
Mo., 58; Statev. Green County, Supreme Court of Missouri, | obligatory. The main consideration is the authority to issue said 
January Term, 1874], it must be considered settled that the county | bonds to the consolidated company. That authority does not 
courts of Scotland and Schuyler counties respectively had the | depend on the fact of previous subscription to a constituent road 
power to subscribe, without a previous vote of the people, to the | subsequently consolidated as authorized by law at the time the 
stock of the Alexandria and Bloomfield Railroad Company under | subscription was made, which subscription is by operation of law 
its changed name of Alexandria and Nebraska City Railroad | carried over to the consolidated road, but on the fact that the 
Company. Indeed, the case against Clark county was under | court's authority to issue the bonds was complete, as it had the 
said charter, and is express on that point. : authority to make the counties stockholders in the consolidated 
This case is clearly distinguishable from that against Bates | road and issue its bonds in payment of its subscriptions. 
county in the United States Circuit Court for the Western Dis-| Such we understand to be the doctrine established by the 
trict of Missouri. In that case the previous vote of tne peo le | United States Supreme Court in the recent case of Nugent v. Put- 
was essential to the authority to subscribe, and that vote was for | nam County, in accordance with which the demurrers in these 
a subscription to a specified company. The reasons on which | cases must be overruled. 
that decision is based are fully stated in the published opinion; DuL.on, J., concurs. 
rendered, and it is unnecessary to repeat them, But in the cases DEMURRER OVERROLED. 
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Municipal Subscriptions to Railroads—Mandamus 
to Compel the Issuance of the Bonds. 


DENVER & RIO GRANDE RAILROAD COMPANY v. 
COMMISSIONERS OF PUEBLO COUNTY. 


Supreme Court of Colorado, Pueblo, April 2, 1874. 


Hon. Moses HAttetrt, Chief Justice. 
“© JaAMes B. BELFORD, 


«« EBENEZER T. WELLS, } Justices. 


1. Railway-aid Bonds— Mandamus to County Officers to Compel Issuance 
after Election.—Although an election may have been lawfully held pursuant to a pe- 
tition of some of the citizens of a county, upon the question of a county subscription in 
aid of a projected railway, and although such election may have resulted in favor of 
such subscription, yet tnis does not create a contract between the, county and the 
railway company such as will entitle them to a mandamus to compel the county com- 
missioners to issue the bonds in exchange for the certificates uf stock. ‘The proposition 
not having been submitted to vote on peti of the pany, the transaction was one 
purely between the people and their agents, the company being in no sense a party or 
privy thereto. . 

BELFORD, J.—From a careful examination of the act authorizing 
subscriptions to be made to aid in the construction of railroads, 
it is apparent that the body clothed with the power of contracting is 
the board of commissioners, and it is equally clear that the exer- 
cise of this power is made dependent on the approval of the peo- 
ple, expressed at an election called for that purpose. 

In this case-it is evident, from the form of the proposition sub- 
mitced to the voters, as from other things in the record, that 
no stock had been subscribed prior to the election, but that the 
purpose of the election was to ascertain whether the popular will 
would authorize and sanction such a subscription. The people can 
make no contract binding on the county. They can approve or 
disapprove a contract made by the board; beyond this they can 
not go. It is clear, also, that to maintain this action the com- 
plainants must have a valid, legal right againstthe county, spring- 
ing out of a contract made in a way known to and approved by the 
law. 

To constitute a contract there must not only be parties compe- 
tent to agree, but also mutuality of consideration and obligation. 
Both must be bound or neither can be held. The election pro- 
ceeds upon the petition of the citizens. The railroad company is 
not a party in this preliminary step. The election is not and can 
not be ordered at their request. They may submit their propos- 
als to the board, and through it to the people; but the statute 
neither empowers the company to contract with the people, nor 
does it authorize the people, in their preliminary capacity, to con- 
tract with the corporation. This power is vested solely in their 
representatives, the commissioners, and to make it effectual they 
must pursue the strict letter of the law granting it. 

The most that can be said to the action of the board in this case 
is, that at an election they submitted certain proposals—by whom 
made does not clearly appear—to the consideration of the voters, 
and that they approved them. This is not enough, for as we have 
seen, the people in their primary capacity are not empowered to 
contract. Nor can the commissioners make a contract that will 
bind the cougty until the people, through the ballot-box, tell them 
to doso. The action of both in their appropriate ways must be 
had before the negotiations’ can be consummated. ‘‘ Until the 
county has subscribed,” says the Supreme Court of Illinois, “there 
is no privity between the road and the county.” It is the con- 
tract of subscription which compels the subscriber for stock to pay 
his money, and the company to issue to him shares of their stock. 
When the vote was taken and resulted in favor of subscription, 
it only amounted to a delegation of power to the commissioners 
to make the contract of subscription. 

The company was no party in this vote, and has no more right 
to insist upon the execution of this power thus delegated, than it 
would have in case an individual were to authorize an agent to 
subscribe for stock in the road, and who should refuse to exercise 








the power of his principal. P. & O.R. R. Co. v. Tazewell County, 
22 Ills. 156. 

If we were to concede the power of the people to make a con- 
tract by a vote to take stock, still their vote could not amount to 
a contract till the company, through its proper officers, also agreed 
to issue the stock. The record fails to disclose any such contract 
in behalf of the corporation. 

The recitals in this writ are simply to the effect that the Denver 
and Rio Grande Railroad Company had constructed its railway to 
Colorado Springs, and contemplate extending it thence to the 
coal fields of Fremont county by the most advantageous route, 
and that the citizens of Pueblo county, desiring such extension 
via the town of Pueblo, made their petition, signed according to 
law, praying the board of county commissioners of Pueblo county 
to order an election for voting to subscribe $50,000 in this be- 
half, and to pay the same in bonds of the county. 

That pursuant to this petition a special election was ordered, 
the notice reciting the proposition upon which said subscription was 
to be made. There is nothing in the record to show that the pro- 
positions voted on were submitted by the company, or that they 
had any knowledge of the same. The connection of the corpo- 
ration with the transactions only became apparent when through 
their attorneys they appear before the board and demand the 
bonds of the county. Clearly, then, according to the recitals of 
the writ, there is nothing that would indicate the existence of an 
obligation on the part of the company. 

Had the commissioners, on behalf of the county, brought suit 
to compel the issue and delivery of stock, the company could 
well have replied, under the facts set forth in this record, “We 
never contracted to deliver any. The election was a movement 
between the people and the commissioners; we made no p-opo- 
sitions. The record fails to disclose any agreement, and hence 
there is nothing on which to predicate a claim against us.” And 
taking the facts set forth, no sufficient rejoinder could have been 
made by the board. It is insisted, however, that when the pro- 
pusals were approved by the people it then became the duty of 
the board to subscribe. As stated above, it does not appear that 
these propositions were submitted by the company. If they were 
not, then the transaction was purely one between the people and 
their agents, the company being in no sense a party or privy 
thereto. Under a statute whose language is identical with that of 
our own, it was held that the vote of the people could create no 
obligation on the part of the county or railroad company. Mr. 
Justice Nelson, in answering the argument “that the duty of the 
board to issue stock after the election was imperative,” said “‘ that 
a subscription was necessary to create a contract binding upon 
the county, on one side to take the stock and pay in the bonds, 
and upon the other to transfer the stock and receive the bonds for 
the same. Until the subscription is made the contract is unexe- 
cuted and obligatory upon neither.’’ Aspinwall e¢ a/s. v. Davies 
County, 22 How. 364; Commissioners of Crawford County v. The 
L.N. A., etc., R. R. Co., 39 Ind. 192 ; Union Pacific R. R , etc., v. 
Davies County, 6 Kansas, 256. In the absence of a contract, we 
see no obligation resting on the county which the complainants 
can enforce. It is very questionable whether the proceedings 
were valid in any sense. The order for the election was made at 
a special meeting, and there is nothing in the record to show that 
the meeting was appointed at a regular session of the board. 

We are of the opinion that the court committed no error in sus- 
taining the demurrer and refusing the writ. 

JUDGMENT AFFIRMED. 





Notes and Queries. 


A correspondent asks whether the new rule (with regard to the taking of 
depositions) established in the federal court at St. Louis, and published 
in this journal, an¢e, p. 158, is a rule of United States circuit as well as of 
the district court. We are informed by Judge Treat that it applies to both 
the circuit and the district courts. 
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The Reed Murder Trial—Circumstantial Evidence 
—Admirable Charge of Chief Justice Appleton, | 
of Maine. 


Recently Elridge W. Reed was tried before Chief Justice Ap- 
pLETON for the murder of John Ray. The evidence showed that 
on the afternoon of the 20th September, 1870, Ray, a quiet and 
peaceable man, in full health, returned home from hunting, with 
his gun ; that about six o'clock in the afternoon, after eating his 
supper and being informed by his wife that his cow was missing, 
he left to go in search of his cow, taking, as his daughter says, 
the road toward Reed’s. From that search he never returned 
alive. 

On Wednesday, the 28th September following, his body was 
found ina hole on the island, covered with rotten wood and 
brush. Upon removing the wood and brush, it was found that he 
had been cruelly and brutally beaten to death ; a wound on the 
left temple so severe that the left eye protruded from its socket, two- 
thirds of the ball out of the head; the neck dislocated ; evidence 
of blows on the top of the head; a bunch as big as a hen’s egg; 
one behind the ear an inch and a half long; blows on the back 
between the shoulders as big as a saucer; black and blue spots 
on the left side and on the hip-—evidence of terrible and fearful 
violence inflicted by some one upon the body of the deceased. 

The evidence to implicate the defendant was largely circum- 
stantial. In the course of his admirable charge to the jury, the 
learned chief justice, who has given much attention to criminal 
evidence, made the following observations upon the necessity, na- 
ture, and evidential force of circumstantial testimony, which, 
though not new in principle, are still interesting from the clear, 
forcible, and even eloquent manner in which they were presented 
to the jury. He said: 

“ Evidence is ordinarily divided into two kinds, direct and cir- 
cumstantial—direct when the witness testifies to the principal fact 
in issue—as when a murder is committed and the witness testifies 
that he saw the blow inflicted, which resulted in death, and the 
person by whom it was so inflicted. In such a case the truth of 
the witness testifying is the main subject of enquiry. 

In circumstantial testimony there is the fact proving and the 
fact proved inferentially from the fact given in testimony. The 
circumstance must be proved to the satisfaction of the jury, and 
it is for them to draw the inference from the fact proved. To il- 
lustrate: A snow storm; the new-fallen snow covers the earth ; 
a witness testifies to human footprints ; you infer some one has 
passed. He gives you the direction of the toe and the heel; you 
infer the direction which the person was moving. As his steps 
are watched, it is proved that there is a dot or hole in the snow; 
you infer he had a stick or cane in his hands. It is summer ; the 
rain has fallen; the ground is muddy ; a witness testifies to seeing 
the impression of the heel and the toes in the mud. If you be- 
lieve the witness, do you doubt that the person whose feet made 
the impression was bare-footed? Yet this is circumstantial evi- 
dence. 

“A man testifies to seeing a violent blow given by a club and 
the falling dead of the person struck. You infer the man was 
killed by the blow, from the fact that a witness so testified, for you 
did not see him ; that is, you infer one fact from another ; the kill- 
ing from the sworn testimony—an inference properly drawn if 
the testimony be true, but it is still an inference. 
same kind as any other inference of one fact from another—the 
fact of testimony, the assumption of the truth of testimony, and 
the inference from the fact testified to its truth. 
speaking, all testimony is circumstantial or indirect, except what 
one sees or hears. 


“You see a man discharge a loaded gun; you see the flash; | 


you see a man fall dead; you find the bullet in the body; you 
saw not the ball in its passage through the air from the pistol to 
the body; you did not see it leave the pistol or enter the 


It is of the | 


In short, strictly | 
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inte: but from the facts seen you infer that it did. What is this 
| but circumstantial evidence ? . 

“The probative force of circumstantial evidence depends upon 
, the closeness of connection between the fact inferred and the fact 
from which the inference is drawn. The more numerous the cir- 
cumstances—the facts tending to establish a given fact—the greater 
this probative force. One circumstance may be of slight weight ; 
another, tending to the same result, increases, by its consistency 
with the first, the probability of the inference to be drawn from 
| their existence and co-existence. Another is added, and another, 
_all pointing in the same direction, giving added and increased 
strength to the inference, as each strand gives strength to the ca- 
ble of which it forms a component part. Men talk of a chain of 
| facts. The comparison is inapt. The chain is weakened by the 
| increasing number of its links, until it breaks by its own weight. 
| Not so with circumstantial evidence. The rope or cable gains in- 
| creased strength by each added strand. The failure of proof as 
to one circumstance is but one strand from the cable. The cable 
may still be firm and strong, holding the ship securely at anchor, 
| though tossed upon the waves by the fierce and stormy winds. 

“The strength of the conclusion is not to be ascertained by the 
addition of the several probabilities created by the several cir- 
cumstances. Their existence proved, and their concurrence in- 
creases in a much higher degree the truth of the conclusion, till 
that may become irresistible from the concurrence of numerous, 
distinct, co-existent and corroborating facts, all tending in the 
same d‘rection to one and the same result. 

“Nor is it necessary that each and every circumstance should 
be proved beyond a reasonable doubt. Some facts may be proved 
with more, some with less assurance of certainty. Such is the in- 
variable result. Some facts are proved more satisfactorily than 
others. It is enough that you give to each fact its just and truce 
weight. Then, after weighing and examining each and all the 
facts, exculpative and inculpative, if you are satisfied beyond a 
reasonable doubt of the guilt of the prisoner, it will be your boun- 
den duty to say so, though some of the alleged facts may be 
proved with a less degree of certainty than others. 

‘It is in vain that we attempt to detect or punish crime unless 
we resort to circumstantial evidence. Crime shuns the light of 
day. It seeks darkness. It courts secrecy. It endeavors to es- 
cape detection. The assassin moves stealthily upon his unsus- 
picious or sleeping victim. He calls no witness to see him strike 
the fatal blow. He attempts to obliterate all traces of crime. He 
seeks to cover up his tracks. Does the thief take a witness to see 
him steal—the incendiary to see him apply the torch? You must 
resort to circumstantial evidence or crime must remain unpun- 
ished. If you wait for an eye-witness, if you expect a felon to call 
one to witness his criminality, you at once grant impunity to 
crime. 

‘‘ There may have been cases in which the innocent have been 
convicted. If this be so, it is a reason for caution ; for giving to 
each circumstance its just and appropriate weight, not for disre- 
garding such proof, or neglecting to give it proper consideration. 
But if men have been convicted erroneously on circumstantial ev- 
idence, so have they on direct testimony ; but is that a reason for 
refusing to act on such testimony ? Is it any more or better reason 
for refusing to act on circumstantial evidence? Assuredly not. 

‘“‘ The cases are few and far between in which erroneous verdicts 
were found, and they occurred under entirely different conditions 
from those of our owntime. Formerly the prisoner was not per- 
mitted to call witnesses. He was not allowed to employ counsel. 
He could not be a witness in his own case. Now the govern- 
| ment summons his witnesses, pays his counsel, and permits him 
| to be a witness to explain, if he can, every adverse fact. But the 
cases of erroneous verdicts are of rare occurrence. The wonder 
| is that they were sofew. Did you gentlemen ever know or hear 

of one in this state? The stories told of such instances may or 
may not be true, but of their truth you have no proof. They are 
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resorted to for the purpose of imposing upon timid jurymen the 
belief that there should be no safe conviction upon circumstantial 
evidence ; that there is infinite danger to innocence if there is such 
conviction. They have nothing to do with the case under con- 
sideration. This you are to decide upon the evidence before you, 
upon nothing else. 

“Circumstantial evidence is legal evidence. When that satis- 
fies you beyond reasonable doubt, you are equally bound to act 
upon it as if it were the most direct. The possibility of error ex- 
ists alike, whether the evidence be direct or circumstantial. But 
because you possibly may err, do you refuse to act? Because 
your wheat may possibly be blighted, do you refuse to sow ? Un- 
til it pleases Providence to give us means of knowledge beyond 
our present faculties we must act upon this kind of evidence, or 
grant almost universal impunity to crime. 

“When death occurs, it may be accidental or it may be by sui- 
cide. How do you know that John Ray’s death was not the result of 
accident, or was not self-inflicted? No witness testifies to having 
been present when that sad affair occurred. Is not the answer 
obvious? The protruded eye, the blowson the back, on the head, 
on the sides, the secret and unknown burial place, the various 
circumstances detailed, do they not satisfy beyond a shadow of 
doubt that the death was not accidental, was not suicidal? Yet 
what is this but circumstantial? Can not you with almost abso- 
lute certainty, a certainty which no reasoning however acute, no 
eloquence however thrilling, can disturb, infer from the facts 
disclosed that the death of John Ray was by the hand of violence 
and of crime—for if no crime. why conceal or attempt to conceal 
the dead body? Could the dead man bury himself? 

“If you can so infer, then you will rememberthat circumstantial 
evidence is not merely legal evidence, but that species of evi- 
dence upon which you can rest with an assured confidence of the 
truth of your conclusions. 

‘‘ Allthe acts of the prisoner—whatever explains or throws light 
upon those acts, all the acts of others relative to the crime charged, 
that came to his knowledge and which may influence him ; his 


loves and hates, his threats, the truth of his statements, the false- | 


hood of his explanations, his looks, his speech, his silence when 
called upon to speak ; everything which tends in any degree to 
establish the connection between the prisoner and the crime with 
which he is charged ; every circumstance preceding, accompany- 
ing or following the act, may become articles of circumstantial 
evidence, and of no slight importance as proving or disproving 


guilt.” 
The Death of a Bankrupt no Bar to the Continu- 





ance of Bankruptcy Proceedings--Important De- 


cision by Judge Blatchford. 

Yesterday in the United States District CourtJudge Blatchford rendered 
his decision in the case of E. C. Litchfield, an involuntary bankrupt. On 
the 3d of November, 1873, the order of adjudication was made, and on 
the 27th of that month the bankrupt died. The warrant, based upon this 
adjudication, was not physically issued until the 27th of December, 1873. 
To a further continuance of the proceedings objection was made by a cred- 
itor. This creditor, through counsel, insisted that the court had no further 
jurisdiction over the cause by reason of the death of the bankrupt. 

The twelfth section of the bankruptcy law has the following language, 
bearing on a case of this kind: - 

“ If the debtor dies after the issuing of the warrant, the proceedings may 
be continued and concluded in like manner as if he had lived.” 

The decision of Judge Blatchford upholds the point that the court has 
jurisdiction over a bankruptcy proceeding, even after the death of the bank- 
rupt. The Judge says: 

“This provision is found among those which relate to voluntary bank- 
ruptcy. Section 11, which relates to voluntary bankruptcy, provides that 
the filing of a voluntary petition shall be an act of bankruptcy, and the 
petitioner shall be adjudicated bankrupt, and a warrant shall be forthwith 
issued, Section 42, which relates to involuntary bankruptcy, provides tha- 
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| the court shall adjudge the debtor to be a bankrupt and shall forthwith issue 
| a warrant, and that the proceedings for the taking possession, assignment 
and distribution of the property of the debtor shall be similar to those be- 
fore provided for in the act in regard to voluntary petitions. It is contended 
that section 12 implies that if the debtor dies before the issuing of the war- 
rant the proceedings can not be continued, and that the warrant is not issued 
in the meaning of the section or of the act until it is physically issued, or 
in other words, that when it is physically issued it can not be considered 
as having been issued before it was physically issued. Section 38 provides 
that the filing of a petition for adjudication in bankruptcy, either by adebtor 
in his own behalf or by a creditor against a debtor, upon which an or- 
der shall be issued adjudicating the debtor a bankrupt, shall be deemed 
and taken to be the commencement of proce: dings in bankruptcy un- 
der the act. (/n re Patterson, 1 Benedict, 508.) By section 14 the 
assignment to the assignee and his title thereunder relate back 
to the commencement of the proceedings in bankruptcy. In the present 
case, there having been an adjudication entered before the death of the 
bankrupt, the title of the assignee relates back to the time the petition was 
filed, and the title the bankrupt then had to his property is absolutely vested 
in the assignee, unless the death of the bankrupt has had the effect to pre- 
vent the vesting of such title in the assignee. I do not think that the 
bankrupt died before the issuing of the warrant in the sense of section 12. 
The warrant is required to be issued forthwith. It is, in judgment of law, 
issued simultaneously with the entry of the order of adjudication. When- 
ever it is physically issued it relates back, for the purpose of section 12, to 
the entry of the order of adjudication. The entry of that order causes the 
entire proceedings and the title of the assignee to relate back to the filing 
of the petition, and there is no indication in the act of any intention that 
the death of the bankrupt, after the entry of that orde., shall dissolve all 
the proceedings if the physical preparation and issuing of the warrant shall 
happen to be delayed until after such death. Where section 12 speaks of 
the issuing of the warrant it contemplates its issue in a voluntray case, 
simultaneously with the entry of an order of adjudication, and the same in- 
tent exists in regard to an involuntary case. Section 12 must be read as if 
the words “issuing of the warrant’’ were “entering the order of adjudi- 
cation.” There is no difference in the two forms of expression.— A ew 
York Herald. 





A Legal Opinion in Rhyme. 

It is said that one of our largest corporations, “in view of the approach- 
ing Centennial,” has requested his solicitor hereafter to render his opinions 
on mortgage investments iw verse. The legal gentleman being of known 
poetic temperament has promptly complied. His first effort was the follow- 
ing: 

2 I have examined with great care 

(A sound opinion to prepare) ‘ 

This mortgage, brief of title and the deeds therewith produced ; 
And I think beyond all question 
Or contrary suggestion, 

Good title to the mortgagor, in fee, is well deduced. 


I’ve read the search certificates 
With watchful reference to dates, 
And find therein no prior lien or charge is interposed. 
I’m ready, therefore, to advise 
That no good reason doth arise 
(With one exception) to prevent the matter being closed. 


The single point I would reserve 
Most grave attention does deserve, 
As clearly coming to the notice of the mortgagee : 
There does a valid claim exist, 
Tho’ not included in the list 
Of cases in “ the act of eighteenth April, ’53.”” 


Tho’ “not of record’’ .’tis, nor large, 
’Tis in the nature of a charge; 
And to its liquidation there is soME ONE “‘ bound to see ’’— 
In short, without addition more 
To what I have remarked before— 
The point that I refer to is she matter of my fee. 
—Legal Intelligencer, 
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Garnishment of Express Trustee.—Henry Lackland v. Alexander | have ne conmytoed the latter palate with that care which would war- 
J. P. Garesche, Garnishee of Thomas P. Smith. This case simply holds that | rant us in instituting a comparison between them. In this connection we 
the trustee of an express trust can not, under the Missouri system of proce- | would state that we have been favored by G. B. MosLEy, Jr., Esq., of Eu- 
encer's dure, be made to accountas a garnishee in a suit by attachment. The remedy | taw, Alabama, with a Digest in scrap-book form of the Decisions of the 
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last term of the Supreme Court of that State. If enterprises of this char- | 
acter could be instituted in every state, and then if there could be a gen- | 


eral exchange of these publications, it would be a benefit to the profession. | 





THE CASE OF THE VIRGINIUS, CONSIDERED WITH REFERENCE TO THE | 
LAW OF SELF-DEFENCE. By GEORGE ‘TICKNOR CURTIS. New York: | 
Baker, Voorhis & Co.. London: Trubner & Co. 1874. 


We shall notice this pamphlet at some length hereafter. 








LEGAL BIBLIOGRAPHY—The Catalogue of the Library of the New York | 
Law Institute. By R. S. GUERNSEY. Reprinted from the New York Daily | 
Register of March 27, 1874. } 
Among the excellent suggestions contained in this little pamphlet we 

find the following: “It would seem that in a catalogue of all law books in | 

the English language, chronologically arranged by editions and full titles | 
under subjects, with an index by authors’ names, after the manner of con- 
tinental treatises on legal bibliography, where the latter science has been | 
carried to perfection, should be eagerly sought for both in this country and 
in England. Such a work would now contain nearly twice the number of 
titles in Marvin’s book, before mentioned, and would occupy about fifteen | 
hundred pages. No publisher in Europe or America will undertake to | 


publish so extensive a work and rely upon the sales for their reimburse- | 
ment, although the compiler would ask nothing for his manuscript. There- | 
fore, lawyers must still be content to resort to library catalogues only, for | 
their knowledge of what books have been published on a special subject.” 

When the dream of the Albany Law Journal shall be realized, and we 
shall have a national bar association, it will be its duty to take upon itself 
the expense of publishing works of this character, the same as other 
learned societies are in the habit of publishing works which are beyond the 
limits of private enterprise. 











ay ewe and ey 


—Hon. Samvuet D. Lockwoon, {who forenexty occupied a position 
upon the supreme bench of Illinois, but who for many years has been in 
private life, died on the 23d instant at his residence in Batavia, Illinois, at 
an advanced age. Judge LocKkwoop enjoyed considerable distinction as a 
jurist, but the conspicuous feature of his character was his integrity, which 
was of so high an order as to command the admiration of all who knew 
him. 





—AN action has been commenced in the New York City Supreme Court | 
by Daniel McFarland to recover $50,000 damages against the United 
States Publishing Company for an atrocious libel upon the plaintiff in a | 
book known as the “‘ History of the New York Tombs,” published by the | 
defendant corporation. McFarland, it will be remembered, is the man | 
who figured some time since as the slayer of Richardson, one of the wri- | 
ters on the 7ridune. Ex-Judge Curtis is counsel for McFarland, and em- | 
inent legal talent is retained for the defendant. 


—A NUMBER of the employees of a street railroad company in New 
York have been prosecuted for salting a railroad track for the purpose of 
clearing it of snow. The indictment was for nuisance detrimental to pub- 

*lic health, and the society for the prevention of cruelty to animals had 
also a finger in the pie. It was the first suit of the kind that has ever been 
before the courts. The counsel for the prosecution claimed that salt and snow 
produce a freezing mixture which unnaturally chills the atmosphere, injures 
men’s bronchial tubes, produce coughs, colds and diphtheria in human be- 
ings, and freezes and contracts the horses’ feet. 
drawn battle. 


The trial resulted in a 


—SENATOR STEVENSON has introdiiced a bill authorizing Indians in 
their tribal capacity and as individuals to sue and to be sued. This sen- 
ator has given considerable attention to the subject of our relations with 
the Indians, and understands the sad consequences which constantly flow 
from the inability of Indians to claim and defend their rights before the 
judicial tribunals of the country. A similar bill was introduced in the 
house some time since. It is hoped the proposed legislation may receive 
favorable consideration. ‘hat feature of the bill authorizing Indians to 
be sued should be carefully guarded.— Washington Chronicle. 


—Hown. SAMUEL MILLIGAN, associate justice of the court of claims, died 


| tles as “* Fetsam,” 


| which has occurred for many years. 





recently at Washington. Judge MILLIGAN resided in Greenville, East 
| Tennessee, the home of ex-president Johnson, by whom he was appointed 
| to the bench of the court of claims. At the time of his appointment to 
the court of claims he occupied a position on the supreme bench of Ten- 
nessee. 
opinions delivered while on the supreme bench of Tennessee are, per- 
haps, quoted with as much respect as those of any judge who has occupied 
a seat on that bench since the war. Horace Maynard, of Tennessee, and 


Though not a great jurist, he was sound and conscientious. His 


Mr. Secretary Richardson are mentioned as his successors. 


—SInceE the abandoned French steamer L’Amerique was picked up at 
sea, after having rolled for thirty-six hours in the troughs of the waves 
*‘manless and lifeless,’ and towed into an English port, the newspapers 
have been reviving a popular taste for the study of maritime law by pub- 
lishing long disquisitions on the law of salvage, under such suggestive ti- 
Flotsam,” and the like. 
of the Amerique insures to her salvors the heaviest reward of any case 


Beyond question, the saving 


Whether we consider the remarkable 
circumstances attending her abandonment within one hundred miles of 
port, or the fact that she was the second steamship of the same line aban- 
doned within two weeks under the same circumstances, or the fact that be- 


| ing a French ship, after being abandoned by her crew, she persisted in not 


sinking for thirty-six hours, and was finally saved by an ng/ish vessel ;— 
we may well conclude that an English court of admiralty will not be so far 
| uninfluenced by national pride but that it will allow liberal salvage. It is not 


| matter of surprise, then, that the admiralty court fixed her bail at £125,000. 


” 


—THE “ vexed question ”’ of the attorney-general’s landaulet has at last 
apparently been settled by the adoption by the house of representatives, in 
committee of the whole, of an amendment to the congressional appropria- 
tion till providing that no civil officer of the government shall hereafter re- 
ceive any compensation or perquisites, directly orindirectly, from the treasury 
or property of the United States, beyond the salary or compensation allowed. 
by law, or shall make any private use of such property, or of the services or 
labor of any person employed in the service of the United States, which 
service or labor is paid for by the United States; provided, this shall not 
be construed to deprive any officer of the United States of such fees as are 
or may be provided by law in addition to the salary of such officer, or of 
use of such property as may be expressly by law appropriated for the -use. 
of such officer. 


—THE liberty of discussion which is the peculiar advantage of ‘ com- 
mittee of the whole” was conspicuously exemplified in the national house 
| of representatives on Saturday. The house was in committee of the whole, 
considering the legislative appropriation bill. 

Mr. Nesmith moved to strike out from the paragraph relating to the debts 
of the department of justice, the item of $140 for the care and subsistence 
of horses, and $600 for repairs to carriages and harness. He spoke of the 
attorney-general’s $1,600 landaulet, and remarked that lawyers of the attor- 
ney-general’s calibre in his city rode on the outside of a fifty-dollar mule. 
[Laughter.] There was a Spanish proverb to the effect that if you put a 
beggar on horseback he will ride to the devil. 

Mr. Negley objected to a comparison of an officer of the government to 
a beggar on horseback. 

Mr. Nesmith: I simply referred to the mule. [Laughter.] 

The chairman: Zhe gentleman from Oregon will continue, being care- 
ful to keep in order. 

Mr.° Nesmith: I was only quoting the Spanish proverb, which says: 
“ Put a beggar on horseback and he will ride to the devil.” I have no 
objection to the termination of a journey in that particular direction; but | 
don’t want the people to pay for the transportation, [Laughter.] 

Mr. G. F. Hoar believed that a reasonable and decent conveyance should 
be provided for the attorney-general, and he asked the gentleman from Or- 
egon (Nesmith) whether he would like to have the attorney-general ride 
down Pennsylvania avenue on the back of a fifty-dollar mule. 

In reply to Mr. Hoar, Mr. Nesmith said he had seen the attorney-general 
ride in Oregon on a mule; that Philip the Second, of Spain, rode an An- 
dalusian mule through the streets of Madrid when he went to marry Mary 
of England, and that sacred history gave an account of a better man than 
either of them riding on one of those useful animals that had no pride of 


ancestry and no hope of posterity. 
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